I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1240545 AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Tinothy W WEBER

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1790
Ti mot hy W WEBER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 22 January 1969, an Exami ner of the United
States Coast Guard at Seattle, Washington revoked Appellant's
seaman' s docunents upon finding him guilty of m sconduct. The
specification found proved alleges that while serving as an
ordi nary seaman on board SS COUNCI L BLUFFS VI CTORY under authority
of the docunent above captioned, on or about 4 January 1969,
Appel ant wongfully had marijuana in his possession on board the
vessel at Seattle, Washington

At the hearing, Appellant was represented by professiona
counsel. appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of two officials of the Bureau of Custons and that of one of
Appel lant's roommates. He also introduced certain real evidence,
objects of a seizure nmade by a Custons agent and docunentary
records. An item zed docunentary record of the seizure was |ater
substituted for the real evidence.

I n defense, Appellant offered in evidence the testinony of his
ot her roommate and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 24 January 1969. Appeal was
tinely filed on 17 February 1969 and perfected on 5 June 1969.

FI NDI NGS OF FACT




On 4 January 1969, Appellant was serving as an ordinary seanan
on board SS COUNCIL BLUFFS VI CTORY and acting under authority of
hi s docunent while the ship was in the port of
Seattl e, Washi ngton.

About noon of that date, a Custons agent boarded the vessel
whi ch hade just arrived in port. The agent went to Appellant's
room where Appellant was dressing to go ashore. He told Appellant
that he wished to search Appellant's |ocker. Appellant told himto
"go ahead" and identified the |ocker for him In the |ocker the
agent found a bottle of tablets l|abeled "Ritalin" which he
recognized as a prescription, although non-narcotic, drug.
Appel lant admtted that he had no prescription for the drug; he
threw the bottle overboard on advice of the agent.

The agent then exam ned a bl ue jacket bel onging to Appellant,
whi ch he saw on Appellant's bunk. 1In a pocket he found gl eani ngs
of a substance which appeared to his visual observation to be
mar i j uana.

Then the agent renoved Appellant's life preserver fromthe top
of the locker. Behind it he found a gunnysack, which contai ned,
anong other things, four bottles of Ritalin tablets, ten plastic
bags, and a newspaper wapping. The contents of the ten plastic
bags and the wrapper appeared to be nmarijuana.

Laboratory analysis proved all the suspected nmarijuana to be
in fact marijuana.

The total quantity of marijuana seized anounted to 473.334
granms, of which 0.005 grans cane fromthe jacket.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

(1) all the marijuana received in evidence in this case
was i nproperly accepted, over objection, because it
was the product of an unl awful search

(2) the identification of the substance involved as
marijuana was insufficient because the w tness was
not qualified as an expert;

(3) the Exam ner did not see the contents of the seized
packages;
(4) the substance found in Appellant's pocket was
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irrelevant to the proceeding because its quantity
was so small that it could not have been used as
marijuana is used; and

(5) the evidence does not support a finding that the
gunnysack found atop Appellant's |ocker was in
Appel  ant' s possessi on.

In addition it is urged that the order of revocation is
peculiarly unusual in this case because in the ordinary case of
revocation a seaman "can return to his former occupation”, while
Appel | ant cannot because his former occupation was "as a ship
fum gator".

APPEARANCES: Leo 4. Peden, Esg., Seattle, Washington, at hearing,
and Eric J. Schmdt, Esquire, San Francisco, California, on appeal.

CPI NI ON
I

Appel l ant's objection to the adm ssion into evidence of the
sei zed marijuana on grounds of an unlawful search is both untinely
and m sconcei ved.

It is untinely because the issue was not raised before the
Exam ner. Even on a crimnal proceeding the raising of the issue
must be tinely. This opinion is not to be construed as inplying
that the Fourth Amendnent is applicable to a proceeding that is not
penal but renmedial, or how the issue could properly be raised. All
that is noted here is that Exam ner shoul d have had opportunity to
consider the question first. Failure to present the matter to him
is a waiver of whatever benefits Appellant m ght have cl ai ned.

It is true that certain real evidence was admtted by the
Exam ner "over objection". (Appellant's brief refers to
objections made at pp 8 and 11 of the transcript.) The objections
made on those occasions were not, however, based upon grounds of
illegality of the search, but were based instead upon alleged
irrel evance of the evidence because no foundation had then been
laid to connect the results of chem cal analysis to substances
formerly in the possession of Appellant. The evidence was adm tted
"subject to connection”, and the connection was later firmy
est abl i shed.

As a matter of hearing procedure it m ght have been better if
the testinony of the searcher had been taken first and the
testinmony of the analyst later, but on the whole record it can be
seen that no question of the legality of the search was ever
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presented to the Exam ner. The testinony of the searcher who
connected the findings of the analyst to the seized property was
not objected to on Fourth Anendnment grounds.

Since the question was not raised, even by professional
counsel, before the Examner, it is untinmely to raise it now.

Aside from the question of tineliness, there is other good
reason for rejecting Appellant's argunent.

Wiile admtting that the search powers of officers of the
Custons are broad, and are not limted by the circunscriptions
around searches of persons or places ashore, he relied on United
States v. Roussel, D.C. Mass. (1968) 278 F. Supp. 908, to argue
that a Custons search cannot be a nerely "random act", and upon
testinmony of the Custons agent in this case to support his view
that the search here was a "random act". The testinony cited is
this (on cross-exam nation):

"Q You just picked himout by a matter of |ot, chance,
or...
"A Just a matter of chance, yes sir." (R-35)

The fact is that the decision cited, in the "Roussel" case does not
hold that a "border search” nmay not be a random act. Since the
court upheld the legality of the search, the decision does not
stand for any negative holding. What ever projections from the
"Roussel " decision Appellant mght wish to nake, however, the
record is clear in this case that Appellant consented to the
search. R-71.

The qualification of the witness who identified the substances
i nvol ved as marijuana was sufficient. It was established that the
W tness was a "chem st enployed by the Al cohol Tax Division of the
United States Treasury Departnent”. The qualifications and
functions of such an officer (a "Custons "|ab' analyst") are proper
objects of official notice by an Exam ner and by nyself. Li ke
anything appropriate for judicial or official notice, the matter is
subj ect to controversion

Appel | ant now argues that the identification of the w tness
did not specifically cover marijuana expertise, and conpl ai ns that
his counsel at hearing denonstrated inconpetence in failing to
"voir dire" the witness. (Brief, p. 3)

I n view of ny opinion expressed above as to "official notice"
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| find the argunent irrelevant, but | nust also express the view
that an Appellant who has consci ously chosen professional counsel
for his hearing and has chosen a different counsel for his appeal
may not attack the conpetence of his earlier counsel. An appellant
counsel who did not participate in the hearing may well have
conducted the case in a different fashion at the hearing | evel, but
this is not the forumin which to attack the conpetency of an
attorney sel ected by Appellant hinself for hearing.

The fact that the Exam ner did not personally inspect the
contents of any of the packages admtted into evidence (argunent in
Brief, p. 4) is not error. The docunentary report accepted as a
substitute for the real evidence, with consent of counsel, is anple
to support the finding that the substance was marijuana. Personal
i nspection by the Examner would not have added to the
identification by the |aboratory analyst or by the Custons agent
who is trained to nake exam nati on based upon visual inspection.

|V

Appel lant's next point is purely technical. It is that
evidence of the marijuana found in Appellant's jacket pocket was
"irrelevant” in that the anount of marijuana found was insufficient
to be used as "marijuana", i.e. to be snoked or otherw se enjoyed.
This argunment may be based upon earlier holdings that nere
gl eani ngs of insignificant quantities of marijuana in a pocket are
not enough, wthout nore, to constitute evidence of wongful
possession of marijuana. (See Decisions on Appeal Nos. 745, 746.)
There are two things to be noted here. The earlier decisions
al |l oned that gl eanings alone could support a finding of wongful
possession of marijuana if there was other evidence to take the
case out of the conditions specified in those cases. The second
consideration is that evidence of gleanings has not been held to be
i nadm ssi bl e.

Wt hout considering whether possession of 0.005 grans of
marijuana in a jacket pocket is sufficient to establish possession
of marijuana under the earlier decisions, | hold here that the
evi dence of such possession was adm ssible at the hearing. Since
t he evi dence was adm ssible for consideration by the Exam ner, it
was available to himto use in determ ning whether the other |arge
quantity of marijuana was in Appellant's possession.

V

This |l eads, then, to Appellant's primary assertion on appeal,
that the evidence was insufficient to support a finding that the
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marijuana found atop his |ocker behind his life preserver was in
hi s possession. Appellant urges that he had roomates and that his
room was usually open to access by others to support the theory
that the Exam ner should have found that the evidence did not
support a finding that the marijuana was in Appellant's possession.

The theory presented is that so many ot her persons had access
to the area that a finding that Appellant had marijuana in his
possessi on i s unreasonabl e.

Even if it is accepted that Appellant often left his jacket on
a hook in the passageway outside his room such that other persons
could use it, the fact is that the jacket when seen and searched
was on Appellant's bunk. To hold the Examner's findings
unreasonable it would be necessary to find that there was so nuch
evidence in the record that soneone el se had placed the marijuana
in Appellant's jacket that it was arbitrary and capricious for the
Exam ner to have found as he did.

There was no evidence that soneone el se had done so; it was
shown, at nost, that soneone el se m ght have done so. The evidence
submtted to the Exam ner as to the marijuana found in Appellant's
j acket was, therefore, substantial evidence.

O her elements are invol ved when the marijuana on the | ocker
top is considered. The two persons having nost frequent access to
the space, the other two occupants of the room both denied
owner shi p, possession, or know edge of the gunnysack. From one
roommate this testimony  was elicited by  Appel | ant on
cross-exam nation. The other roommate was Appellant's own witness.

Appel l ant attenpted to explain his possession of the bottle of
Ritalin tablets by stating that he had found it in his rooma few
days earlier. This was inplicitly rejected by the Examner and his
opinion, that "the presence of the Ritalin tablets in ...
[ Appel l ant' s] | ocker, coupled with finding four such bottles in the
gunnysack on top of his |ocker, appears ... to be nore than just
coi ncidence", is emnently supportable. It is unlikely that a
person who accidentally finds a stray bottle of unknown tablets in
his roomw || reduce it to possession by storing it in his |ocker.
It is notable also that even on his own version of events he
appropriated the tablets without seeking to ascertain whether they
bel onged to one of his roommates.

Wi | e the possession of Ritalin was not involved in the charge
of msconduct in this case, its presence in the |ocker ties
Appel lant nmore strongly to the package concealed on top of his
| ocker behind his Iife preserver, and, by reasonable inference, the
| arge quantity of marijuana in the plastic bags becones related to
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the gl eanings in Appellant's pocket.
Vi

Appel l ant's argunent that the order of revocation is unusually
severe in his case does not nerit serious consideration. This is
not the form in which to decide whether loss of his Merchant
Mariner's Document will affect Appellant's enployability in his
former occupation as a ship fum gator

The point is that many a seaman whose docunent has been
suspended or revoked has no fornmer enploynment to return to anyway.

CONCLUSI ON

The all egation was found proved upon substantial evidence, and
no procedural error appears.

ORDER

The order of the Exam ner dated at Seattl e, Washington, on 22
January 1969, is AFFI RMVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 26 day of June 1970.
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